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DETAILED ACTION 

1. Claims 9-22 have been examined. Application 10/674,188 (INCENTIVE-BASED 
WEBSITE ARCHITECTURE) has a filing date 09/29/2003. 

Response to Appeal Brief 

2. In response to Final Office Action dated 04/03/2009, the Applicant filed an 
Appeal Brief. In view of the Appeal Brief filed on 07/28/2009, PROSECUTION IS 
HEREBY REOPENED. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1.113 (if this Office action is final); or, 

(2) request reinstatement of the appeal. 

If reinstatement of the appeal is requested, such request must be accompanied 
by a supplemental appeal brief, but no new amendments, affidavits (37 CFR 1.130, 
1.131 or 1.132) or other evidence are permitted. See 37 CFR 1.193(b)(2). 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, 
or composition of matter, or any new and useful improvement thereof, may obtain a 
patent therefor, subject to the conditions and requirements of this title. 

Claims 16-22 are rejected under 35 U.S.C. 101 because the claimed invention is 

directed to non-statutory subject matter. Said claims recite a computer product that only 

comprises functional descriptive material (i.e. software) without said material being 
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executed by a computer. In order to overcome the claim an example would be 

"computer readable medium comprising computer executable instructions that when 

executed on a processor performs the method" 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

Claims 9-13 and 16-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Niu (US 2002/0062245) in view of Herz (US 2001/0014868). 
Claims 9 and 16, Niu teaches: 

A method of influencing the actions of users of an interactive content- delivery 
system, comprising the steps of: 

identifying probabilities of selection with respect to all selections offered by said 
interactive content-delivery system (see paragraphs 77-81, 89); 

and 

presenting users of said interactive content-delivery system with incentives 
based upon said probabilities (see paragraphs 77-82; 89, 97,115). 
Nui does not expressly teach: 
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and designating certain of said selections as low probability selections based on 
the identified probabilities, whereby said low probability selections receive higher-value 
incentives than selections having higher probability of selection than said low probability 
selections. However, Herz teaches that it is old and well known in the promotion art to 
offer customers bigger discounts or offers when said customers have a lower probability 
of accepting said offers (see paragraphs 167, 303). Therefore, it would have been 
obvious to a person of ordinary skill in the art at the time the application was made, to 
know that Nui would offer customers bigger discounts or offers when said customers 
have a lower probability of accepting said offers, as taught by Herz in order to increase 
the probability that said customers respond to said offers and become loyal customers. 

Claims 1 0 and 1 7, Niu teaches: 

wherein said identifying step includes at least the step of: estimating probabilities 
of selection for each possible selection offered by said interactive content delivery 
system if historical user data for said interactive content delivery system is unavailable 
(see paragraph 41). 

Claims 1 1 and 1 8, Niu teaches: 

wherein said identifying step further comprises at least the step of analyzing 
historical user data for said interactive content delivery system to identify probability of 
selection based on said historical user data (see paragraph 42). 

Claims 1 2 and 1 9, Niu teaches: 
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wherein said step of analyzing historical user data comprises at least the step of 
performing historical analysis of paths taken by users who have not been presented 
with incentives (see paragraph 43). 

Claims 13 and 20, Niu teaches: 

wherein said step of analyzing historical user data is continually updated with 
new historical user data obtained after users of said interactive content-delivery system 
have been presented with incentives (see paragraph 49). 

Claim 8, Niu teaches: 

A method of managing website visitors, comprising the steps of: 

receiving a content selection from a website user (see paragraph 41); 

analyzing said content selection and determining probabilities associated with the 

selection of all sub-choices presented to said user based on said content selection (see 

paragraphs 41, 97); 

presenting incentives associated with each sub-choice based upon said probabilities 
(see paragraph 89); and 

repeating the above steps until a desired end choice has been selected (see 
paragraph 115 "don't offer a buyer an incentive as said buyer does not need an 
incentive to buy"). 

5. Claims 14-15 and 21-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Niu (US 2002/0062245) in view of Herz (US 2001/0014868) and 
further in view of Mankoff (US 2003/0028518). 
Claims 14 and 21 , Niu teaches: 
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wherein said incentives are selected based on gaming theory and include 
positive (see paragraph 115 "offering a searcher a discount as an incentive to buy") but 
does not expressly teach and negative incentives. However, Mankoff teaches that it is 
old and well known in the promotion art to offer negative incentives to consumers where 
the value of said incentives decreases with time in order to trigger said consumers to 
buy a product earlier in time (see paragraph 33). Therefore, it would have been obvious 
to a person of ordinary skill in the art at the time the application was made, to know that 
Niu would modify his invention to offer negative incentives to consumers, as taught by 
Mankoff in order to trigger said consumers to buy a product earlier in time. 

Claims 15 and 22, Niu teaches: 

wherein said interactive content-delivery system comprises a web-based e- 
commerce site (see paragraph 41 ). 

Response to Arguments 
6. Applicant's arguments filed 07/28/09 have been fully considered but they are not 
persuasive. The Applicant argues that Niu does not teach "identifying probabilities of 
selection with respect to all selections offered by said interactive content-delivery 
system". The Examiner answers that Niu teaches a program that decides to send a 
promotion based upon a rule set by a manager where the manager tie a promotion to a 
probability and where said rule set is based upon all selections offered by a content 
delivery system, such as "viewed between X and Y products", "viewed between X and Y 
pages", "has shopping cart containing X and Y items" "probability of returning" (see 
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paragraphs 68-78). Therefore, contrary to Applicant's argument, Nui teaches Applicant's 
claimed invention. 

The Applicant argues that Herz does not teach probabilities of selection and 
therefore, according to the Applicant, cannot teach designating certain selections as low 
probability nor assigning higher incentives to low probability selections. The Examiner 
answers that Herz teaches selecting offers that are likely to result in profitable sales 
based upon the probability of said offers of being accepted by a consumer (see 
paragraph 37) and offering a bigger offer value to customer that have a lower probability 
of accepting an offer (see paragraph 167, 303). Therefore, contrary to Applicant's 
argument, Herz teaches Applicant's claimed limitation. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DANIEL LASTRA whose telephone number is 571-272- 
6720 and fax 571-273-6720. The examiner can normally be reached on 9:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, ROBERT A WEINHARDT can be reached on (571)272-6633. The 
official Fax number is (571) 273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 

/DANIEL L ASTRA/ 

Primary Examiner, Art Unit 3688 

October 6, 2009 



